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ENVIRONMENTAL PROTECTION AMENDMENT REGULATIONS 2018 — DISALLOWANCE 

Motion 

Pursuant to standing order 67(3), the following motion by Hon Dr Steve Thomas was moved pro forma on 12 June — 

That the Environmental Protection Amendment Regulations 2018 published in the Government Gazette 
on 27 April 2018 and tabled in the Legislative Council on 8 May 2018 under the Environmental 
Protection Act 1986, be and are hereby disallowed. 

HON DR STEVE THOMAS (South West) [4.02 pm]: I have very little time available so I am going to try to 
rush this through fairly quickly, honourable members. On 8 May 2018, the Minister for Environment tabled in the 
Legislative Council a set of regulations in relation to waste management. They were published in the 
Government Gazette on 27 April 2018. Those amendments were designed to create a new definition of 
“uncontaminated fill” so that we could recycle and re-use fill that had been used previously for construction. There 
are three forms of fill. There is clean fill, which is effectively virgin fill that has come from undisturbed soil. There 
is contaminated fill that has been contaminated under the Contaminated Sites Act and has to be taken to an 
appropriate waste facility. The government was seeking to put in place a definition of “uncontaminated fill”, 
which, whilst not clean or virgin fill, was still fit for purpose for general use. That is a very worthwhile process 
and, in fact, I was doing my very best to beat the government to the punch and do the same thing myself. However, 
I moved a disallowance motion on 12 June this year because in my view there is a problem with this set of 
regulations—not in the regulations themselves, but specifically in a table in a departmental document to which the 
regulations apply. That document is a new set of standards and thresholds set forward by the Department of Water 
and Environmental Regulation to define “uncontaminated fill”. In my view, having looked at that document back 
in July, those numbers used by the department are not appropriate. They are too tight, the thresholds are too low, 
and they will prevent the use of uncontaminated fill by putting at risk the potential to use fill that is perfectly 
reasonable and fit for purpose. 

I then spent a bit of time going through and seeking further information from the minister in a series of 
questions. On 14 August this year, I asked the minister whether the DWER concentration levels were taken 
from any other jurisdiction, guidelines or research documentation. At that point, the minister replied that it had 
provided a set of references—I will come back to that set of references in a little more detail—but without 
necessarily being specific about where the numbers came from. Two days later, on 16 August 2018, I asked 
again: were the concentrations of leaching test levels taken from any specific document? The minister’s answer 
came back as no. I wondered where the department got its numbers from, because in my view the department’s 
numbers were wrong and did not relate adequately to the ambient background levels of existing soils. On 
21 August, I asked what the definitions of typical ambient background levels of a number of minerals 
encountered in the soils were, because in the response to an earlier question, question without notice 568, the 
minister told the Parliament on 14 August that — 

The thresholds were … developed having regard to available data on background concentrations for 
contaminants in soils of the Swan coastal plain. Thresholds were adopted that would not be lower than 
typical ambient background levels … 

In the question on 21 August, I asked what the definitions are for typical ambient background levels. I was 
provided with two references. The answer states — 

Typical ambient background levels for soils of the Swan coastal plain are provided in the following 
two sources listed in tabled paper 1597. 

The papers’ authors were Olszowy et al—I will not read out all the names—and Prakongkep et al. Those 
two documents were also part of the original question about where the government got its figures for the thresholds 
from. What happened next? Surprise, surprise! I actually went and got those documents. It took a little while to 
get them out of the Parliamentary Library. They were not easy to find. This one is the second of those references 
by Prakongkep et al, because it came to me first from the Parliamentary Library. It is a measure at least of the 
background levels of minerals et cetera on the Swan coastal plain. In fact, it even has a map of the various locations 
from where these samples were taken. There are two sets of tables in this document. In the first set of tables, I have 
concentrated particularly on pH levels. Remember that the answer to the question suggested that ambient 
background levels were not exceeded by the thresholds. Guess what, members? Based on pH alone, in the first part 
of the table, most of the ambient background levels exceed the thresholds. On the second page, most of the 
background levels exceed the thresholds. On the third page, most of the background levels exceed the thresholds. 
On the fourth page, most of the background levels exceed the thresholds. On the fifth page, every level of pH 
except one exceeds the thresholds. 

Hon Aaron Stonehouse: Is this for Swan coastal plain virgin sand? 
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Hon Dr STEVE THOMAS: These are the background levels for Swan coastal plain undisturbed soils. 

The second table in this document goes through a number of metals, and again the same thing applies. The 
threshold levels of uncontaminated fill, as put forward by the department in its “Landfill Waste Classification and 
Waste Definitions 1996” on April 2018, have a limit for nickel of 10 milligrams per kilogram. On the first page of 
the reference point that the department gave the minister to present to this house, every nickel measurement of 
ambient background level exceeds the threshold of 10 milligrams—65, 62, 44, 56, 50 and it goes up to 72. Not 
one of them is under the threshold put forward by the Department of Water and Environmental Regulation. On the 
second page, the figures exceed the threshold. On the third page, they exceed the threshold. At that point I was 
concerned. I approached the minister and said, “You do realise that we have been presented with a document that 
completely contradicts the answer given to questions in the Parliament.” I think the minister is trying to do the 
right thing. The second document, with the heading “Trace Element Concentrations in Soils from Rural and 
Urban Areas of Australia”, came in. The summary states — 

The objective of this study was to establish background levels of a number of trace elements in soil 
samples from urban areas of four Australian capital cities. A total of 320 samples were collected from … 
Adelaide, Brisbane, Melbourne and Sydney. 

Not a heck of a lot of those are in Western Australia. The department, when questioned, referred to a table on 
page 81, which apparently is the bit that it got all its numbers from. The table on page 81, which is a review of 
previous literature, not a study or a part of a study in the document, says that it was a study of a bit of bushland, 
one subdivision, in 1990–91 in Cannington. It says that seven samples were taken and tested for six different 
minerals. It is not a departmental study of ambient background levels. I questioned the department repeatedly, and 
the minister has been excellent in providing access to the department so that we could ask questions. But the reality 
is that the department initially said that we could not use ecological investigation levels for this process because 
they are too high; they are set to define contamination. Two weeks ago, the minister and I co-chaired—I call it 
co-chaired—a meeting of stakeholders. The department was present and again it was unable to answer a whole lot 
of questions. It then informed us that it had taken the thresholds for uncontaminated fill from a new set of EILs. 
The latest set of EILs were put in place in 2014 as a response to the 2013 introduction of the National Environment 
Protection Measures. There are no new EILs. The EILs, in particular, have a reference; they are a matrix. For 
example, a mineral might have a range from 20 to 250 or 300 milligrams, and depending on what the other minerals 
are, depending on the pH and all those components, a matrix of risk is attached. 
In my view, the performance of the department in providing the minister those answers to this house has been 
disgraceful. The department is at best utterly incompetent in this process, and I will not use a word to describe 
what it might be at its worst. I think the department has effectively made up a set of numbers. When questioned in 
this Parliament, the department has given the minister a completely dodgy set of information to use. I think the 
minister has done his absolute best to provide good information to this house and his department has hung him out 
to dry, so I am not chasing the minister in this component. The minister has been open to debate. He has been 
excellent. His staff, his chief of staff and his policy advisers have been very, very good. He has a problem, though, 
with a department that thinks that it can make up the rules as it goes and does not have to justify to anybody else, 
especially this house, where it has come from. I think that is an absolute disgrace. 
I have discussed this ad nauseam, and I know the minister is sick of it; however, we have come to something of 
an agreement. The minister today provided me with a letter that outlines the undertakings he has given to fix this 
abominable mess that his department has left him in. I will quote from a couple of key components of the letter. 
I seek leave to table a copy of the letter so that members might read it. 
Leave granted. [See paper 1789.] 
Hon Dr STEVE THOMAS: There are a couple of key components to this letter. The minister writes — 

The discussions with industry have also highlighted the value of a risk-based case-by-case approval 
system to promote the reuse of waste that is fit-for-purpose, based on a risk-based assessment of the origin 
of the material, the receiving site, and the proposed use. 

That is excellent. I urge the minister to take that on board and follow it up. The minister also states — 
I commit to a review of Table 6, and have requested the Department to work closely with industry to 
review the … concentrations  

Thank you, minister. I think that is absolutely mandatory. The minister also said — 
To ensure transparency and accountability of this review, all information relating to the review will be 
provided to the stakeholder group and regular stakeholder meetings on the progress of the review will be 
held. In addition, I have requested that there be independent technical oversight of the review by national 
experts who will report directly to me. This review is to be completed by April 2019. 
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Thank you again, minister. I would have thought that we could have beaten that date, but let us see how we go. 
I would like the minister, by way of interjection, to address my concern, which remains, that when with the best 
of intentions the minister and the industry get together with an independent and oversighted body and make 
recommendations, the department must not be allowed to ignore it. At the very least if the department shows the 
contempt that it seems to have done to date, I urge the minister—I would personally—to put in place a ministerial 
direction if required. But I am looking to the minister to assure us that he will chase this up to the fullest extent. 
Hon Stephen Dawson: Member, if I can. I am committed to having an independent look at this, and then once we 
get that independent advice back, acting on it. 
Hon Dr STEVE THOMAS: Thank you, minister. I obviously will be following this up, because until this point, 
the problem has been the department, which the minister oversees. But from this point on, in my view, it becomes 
the minister. This gets a little more personal, because next time around, if the department shows the same contempt 
for the community and industry, it will be the minister I chase and not the department. Its performance has been 
an abomination. It has been an embarrassment and that needs to change. 
I am taking the minister on his word. I believe he is a genuine and honest fellow and I think that he has a genuine 
attempt to try to fix this problem. To this stage, his department has not been of assistance to him. In fact, I think it 
has been a detriment. I do not intend to try to hold him to account for the answers that have been given, because 
I think he has done the best he could with a poor set of information available. On the basis of respect for and trust 
of the minister—we are going out a long way on trust here; I am trusting him to cover a department that, in my 
view, has misled both the minister and the house in the answers it has given, so this is a big issue of trust—and the 
fact that I will be holding everyone to account from here on in, I seek the permission of the house to withdraw the 
motion and have it removed from the notice paper. 

Withdrawal of Motion — Discharge of Order 
The DEPUTY PRESIDENT: Members, Hon Dr Steve Thomas seeks leave of the house, pursuant to standing 
order 71, to withdraw this motion. 
Leave granted. 
The DEPUTY PRESIDENT: That removes the motion from the notice paper. 

Sitting suspended from 4.15 to 4.30 pm 
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